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TOPICS
1 - Intro

2 - Business Entities:
! Types & Choice of Entity

3 - Intellectual Property:
! Overview

4 - Agency Law:
! Overview

5 - Liability:
! Insurance
! Landowner Liab. Statutes

6 - Estate-Planning Overview:
! General Estate Documents
! Non-probate Assets
! Planning 101

7 - Probate Overview:
! Background

8 – Farm Succession:
! Family Dynamics – “feels”
! Financial/Wealth/Taxes
! Federal Transfer Taxes

! Succession Tactics:
! FSA Programs & Payments
! Designated Persons
! Planning for non-participating 

heirs
! Partition overview & issues

! !

WE HAVE LOTS TO COVER 
. . 
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. . 

Source: now this is podracing the phantom menace GIF by Star Wars - Find & Share on GIPHY
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NON-REPRESENTATION DISCLAIMER:

This presentation is made for educational purposes
only. The information contained in this presentation is
!"# intended to be legal advice for any particular
viewer. Observing this presentation does !"# create an
a!!"#$%&'()*%$! #%)+!*"$,-*.. Viewers are encouraged to
see a licensed attorney to discuss their legal needs. The
information provided in this presentation is based upon
laws of the United States of America and the
(Great/Lone Star) State of Texas.

© Garrett Couts 2022

FAIR USE NOTICE/DISCLAIMER:

This presentation is made for non-profit educational
purposes only. Any use of copyrighted material is
intended only for non-profit, educational purposes, and
such use is permitted under 17 U.S.C. $ 107 as a Fair
Use of copyrighted works.

The use of a copyrighted work is not an endorsement of
such work or a representation that the owner of such
work endorses or approves of this presentation or its
contents.

© Garrett Couts 2022

DISCLAIMER:

Tip of the Proverbial 
Iceberg

© Garrett Couts 2022

This presentation will have 
generalized and 

summarized information.  
For specific application of 

the information to your 
circumstances, consult 
with your legal, tax, or 

other professional advisor. 
Additionally, laws change, 

and the information 
contained in the packet 

may be impacted by later 
legislation, court opinions, 

etc. 

“TRANSITION PLANNING”

© Garrett Couts 2022!"#$%&'(!&)*"+(,(-.)/(012(34(5.&(6778%&(9 28+:(;(!.)$&("+(01<=>

“TRANSITION PLANNING”

© Garrett Couts 2022

!Many – varying – definitions

!Essentially, planning for the transition of your assets and
operations to the next generation, both during and after your life.

!"#$%&'(5?8++8+@(A$&?(!%"//(012(34(BC&$8%)+(2)C8D4(1+*#$)+%&(9 28+:(;(!.)$&("+(01<=>

IT’S A TEAM SPORT

© Garrett Couts 2022E!"#$%&(9 1(F&D8&G&(!%.8//*(H$&&I(012(34(HFH(9 28+:(;(!.)$&("+(01<=>
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!Lawyers

!CPAs, Financial Planners, Banks, or other institutions

!FSA/USDA

!Business Partners (*varies)

!Family Members/Heirs (*varies)

!*CAVEAT – even team sports have individual events. Some 
planning will require privacy and confidentiality with your 
professional advisors.

IT’S A TEAM SPORT

© Garrett Couts 2022

Lawyers

CPAs, Financial Planners, Banks, or other institutions

FSA/USDA

Business Partners (*varies)

Family Members/Heirs (*varies)

© Garrett Couts 2022

ESTATE PLANS

© Garrett Couts 2022

MORE THAN A "WILL"

!"##$%&'#()**#+#,-&'%.-/'#%/0#,12&'&
! !"#$%"&'())))*#+%'()))),%-&.())))/01&.())))/23"403+.()%&56
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MORE THAN A "WILL"

3"##421%5*-#678-1#79#:''71/-;

<"##=-0)>%*#678-1#79#:''71/-;

?"#@2'A79AB7&C)'%*#47#D7'#E-&2&>)'%'-&

F"##G2%10)%/#H-*9A4-&)I/%')7/

J"##BK6::#:2'L71)M%')7/
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MORE THAN A "WILL"

N"##4)1->')O-#'7#6L;&)>)%/

P"##:CC7)/'.-/'#971#4)&C7&)')7/#79#E-.%)/&

Q"##4->*%1%')7/#971#=-/'%*#B-%*'L#,1-%'.-/'

!R"##6-'#,12&'&

!!"##:/%'7.)>%*#G)9'&#S71I%/#07/%')7/&T
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PROBATE OVERVIEW

This Photo by Unknown Author is licensed under CC BY
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PROBATE OVERVIEW

!"#$%&'()*++,-(../0,*12&#3./04-.5#6789:;<5<0=>?%@0
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PROBATE OVERVIEW

!"#"$
!%$&'('&)

"*%$!
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PROBATE OVERVIEW

2. Original and ancillary probates are 
frequently inter-dependent. One 
may be determinative of the other.

1.State law 
    - differ greatly from state-to-state

!"#$%&'()*++,-(../0,*12&#3./04-.47AA#B+#B0/*+C+'A'D0-0#BC;0331C47AA#BC+#B0/*+C-*#EC:FGHIJK*G,L>J'A99@

PROBATE OVERVIEW

!"#$%$"#$"&
'#()"*
Overview
! Less time consuming
! Limited Court oversight
! Generally no bond reqs. 

Overview
! Time intensive 
! May require =*)$(>)1

proceeding
! Continual Court oversight and 

approval
! Generally bonded Admin. or 

Executor

+$%$"#$"&
'#()"*

PROBATE OVERVIEW

,(-../01&-&$1/
'22)#-3)&
Overview
! Dying without a Will (or Will is 

missing)
! Court approved affidavit to pass 

property
! Limitations: time, assets cap, 

type of assets which pass (TX -
only homestead) 

Overview
! Least time consuming
! Minimal Court - generally one 

hearing.
! No administration of the Estate 

- no Administrator or Executor 
is appointed.

45")($"& 62 7)&.$

PROBATE OVERVIEW

Overview
! Temporarily appoints 

Admin./Exec.  (TX - 180 days)
! Limited powers
! Bonding Required

7$(%68-89
'#()"*
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PROBATE OVERVIEW

!"#$%&'())*++,-(../0,*12&#3./04-.,7%73#$B+,A$-CB0&M'A#F'#BC0&7%A1C',0-#F'5NOCPF*#@5QN;&KM&#<*M$

! Not all states have
?'");*"#( %@ A)#-*B <;/--
,(#/#*( 3@@)C/7)#(, or
A*;1%$/$2 3C;)")(#$/#)%"(

! May cause 3".)--/$250$%9/#*
issues later.

© Garrett Couts 2022

PROBATE ALTERNATIVES

*Source: Lets Go Reaction GIF by CBC - Find & Share on 
GIPHY

PROBATE OVERVIEW

Heirship
! Proceeding to determine who a 

Decedent’s heirs are.
! Appointment of Ad Litems

Intestacy
! Dying without a Will (or Will is 

missing)
! Property passes by a formula
! Little or no control over how the 

property passes. 

:$)81;)% < !"&$1&-=9

!"#$%&'())*++,-(../0,*12&#3./04-.-&7BF7AC8"RSFH,#,TL8U

PROBATE OVERVIEW

'22)#-3)&/62/
:$)81;)%/
Overview
! Less time consuming
! Least expensive 
! Limited options for distribution    

(intestacy laws usually apply)
! TX - Requires 5 years on record 

before considered authoritative 
      (practical application of that law 
varies)

!"#$%&'())*++,-(../0,*12&#3./04-.>>&C>>&OCAVWRX87VLI0R,:Y=Z

PROBATE OVERVIEW

>6"?@86A-&$/78-"12$81

1. Life Insurance

2. IRAs

3. Some Bank Accounts:
!POD (Pay on Death) Accounts
!Joint Accounts 8DE)4>#+%@+
<'$7)7%$(>)1+

4. Some Deeds
!A6FF<+GA$/"(@*$+%"+F*/#>+F**C(C
!H&F(+GH/C25&)$C+F**C(ID
,">/".*C+H)@*5,(#/#*+F**C(

5. Living Trusts
!NOT Pour-over or Testamentary 
Trusts

© Garrett Couts 2022

ALTERNATIVE – TODDS (TRANSFER ON DEATH DEEDS)

" 345678
" Authority – Statutory

" &9:7:;<67=><=;>?
" Designates a beneficiary for the property 

(much like life insurance, etc.)
" .+ interest is currently conveyed to the beneficiary
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ALTERNATIVE – TODDS (TRANSFER ON DEATH DEEDS)

! Pros:
! Many states have adopted similar statutes
! Revocable by the Grantor (cannot make irrevocable) 
! (later transfer, express revocation, etc.)

! Avoids Medicaid Estate Recovery and is "look-back" compliant
! Maintain control
! Low cost
! Avoid probate
! Stepped-up basis
! Maintain homestead exemptions
! Unlikely to trigger Due On Sale Clauses

! Cons:
! Used by non-attorneys (can cause issues later – divorce, etc.)
! Title Insurance reluctance – (“it’s new, it must be bad!”)

© Garrett Couts 2022

ALTERNATIVE – LBD (LADY-BIRD DEEDS)

" Traditional
" Authority – Common law

" Characteristics:
" Inter-vivos transfer with a reservation of a Life Estate.
" Revocable or amendable by the Grantor.

© Garrett Couts 2022

ALTERNATIVE – LBD (LADY-BIRD DEEDS)

" Pros:
" Avoids Medicaid Estate Recovery and is "look-back" compliant
" Expressly revokes duties to "remaindermen" (waste, etc.) 
" Maintain control
" Avoid probate
" Low cost
" Stepped-up basis
" Retain Homestead exemptions

" Cons:
" Inconsistency in terms and use across state lines (non-recognition)
" Potential breach of Notes, Mortgages, etc. –

Due on Sale Clauses (b/c a transfer has occurred)

© Garrett Couts 2022

ALTERNATIVE – TODDS & LBDS

! https://aglaw.libsyn.com/episode-73-garrett-couts-transfer-on-death-deeds-v-lady-bird-deeds

TRUSTS - OVERVIEW

! A “A$'(#” splits property ownership into two 
pieces.
! 1. H*4/-+A)#-*
! 2. ,J')#/9-*+A)#-*

! The “Trustee” or “Trustees” hold the H*4/-+
A)#-*.  
! Record owners. 

! The “&*"*@).)/$)*(” hold ,J')#/9-*+A)#-*.  
! Entitled to benefits of the property 

(under the terms you set in the Trust).

! “E*7%./9-*" v. “!$$*7%./9-*”

! “H)7)"4” v. “A*(#/;*"#/$2”
© Garrett Couts 2022
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TRUSTS - SPECIALTY TRUSTS

! These are just a few examples of special types of Trusts which have unique qualities 
or missions. 

! Land Trusts

! Special-needs Trusts

! “142” Management Trust

! Pet Trusts 

! Directed Trusts

© Garrett Couts 2022

EXAMPLES: 

!"#$!#%&'$()*+,-./-*&.$0&12$!*-'/$&12$(*,$34$!#%&'$5&'/#*$633.#2$!*-'/$&*#$'"371$43*$#%&89.#'$9-*93'#'$31.:;$$!"+'$9*#'#1/&/+31$+'$13/$8#&1/$/3$<#$&$
*#,388#12&/+31$3*$&''#''8#1/$34$#+/"#*$34$/"3'#$#1/+/+#'$3*$9*3)*&8'$&12$/"#+*$.3)3'$&12$3/"#*$+143*8&/+31$&*#$2+'9.&:#2$43*$#%&89.#$9-*93'#'$31.:;$

Directed Trusts !"#
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TRUSTS - PROS V. CONS

! !#&%+&037 - must meet requirements

! Spendthrift / Creditor Protection

! Non-probate (if Living Trust) 

! Avoid Partitions or family disputes

! Blended families

! Interstate use 
(avoid ancillary probate)

! + Many More
© Garrett Couts 2022

PROS CONS
! Complexity

! Cost

! Oversight (updating) 

! Taxes (generally)

TIPS, TRICKS, AND WARNINGS

© Garrett Couts 2022E(!"#$%&'(:)+@&$(*C&DD8+@(012(9 28+:(;(!.)$&("+(01<=>

TIPS, TRICKS, AND WARNINGS

! D">-%
! Eliminates use of Muniment of Title
! Sometimes the Heirs will pay the debts to revive this option.

! Missing or Unknown Heirs
! Five-year minimum for Affidavits of Heirship
! A missing - or intentionally excluded - heir
! An unknown heir

! Rights of First Refusal
! Look at the Probate records - especially the Will!
! May provide a specific set of persons with superior purchasing rights or 

a particular process for selling the property. 
© Garrett Couts 2022

TIPS, TRICKS, AND WARNINGS

! 'EF=..$2?&G21>$-"%
! Property in another state?
! Likely eliminates use of Muniment of Title
! Probate already occurred in another state? 

! Trusts
! Authority to sell?
! Rights of First Refusal?
! Other restrictions in the Trust?

! Title Policies
! Fiefdoms (sort of)
! “Because we say so”

© Garrett Couts 2022

© Garrett Couts 2022

FARM SUCCESSION

Source:John Deere Bird GIF by Anchor Point - Find & Share on GIPHY
© Garrett Couts 2022

Estate plans intended to maximize the efficiency of passing the family farm from 
one generation to the next.  

FARM SUCCESSION PLANNING

HOWEVER, the provision 89:;<, in the 2018 Farm Bill 
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FARM SUCCESSION PLANNING

! 83=07'),'+3=05.)#1)!73++0+>)? @8%%7.A
! Emotional, physiological
! Management & management style
! Visions, goals, governance, expectations, etc. 

! Financial/Wealth/Tax
! Gift & Estate Tax
! Filings
! Basis
! Etc.

! Farm Succession
! FSA Programs & Payments
! Designated Persons
! Planning for Non-participating Heirs
! Partition overview & issues

!

© Garrett Couts 2022

FEDERAL TRANSFER TAXES - OVERVIEW

Source: Save Wall Street GIF by Feliks Tomasz Konczakowski (giphy.com); https://giphy.com/gifs/schittscreek-schitts-creek-poptv-61VB6cFKtQsAa5wuol

© Garrett Couts 2022

FEDERAL TRANSFER TAXES - OVERVIEW

$><:<6)":@

Source:Lea Michele Rip GIF (giphy.com); Fast Forward Video GIF by Krepling (giphy.com)

A6867:<=48/!B=CC=8D)"7:8>E67)":@

© Garrett Couts 2022

FEDERAL TRANSFER TAXES - OVERVIEW

! <.&3&%)B3C
! Tax based upon your Estate Value (at 

death)
! “G17&&” Estate / Market Value
! “U&'%'-” means more than you think
! “671'%5)*)';” – =2.& file Estate-Tax Return
! Current Exemption: 
! DEF6GE)*0770#+)$%")<.&3&%H$%".#+

Source: Estate Tax | Internal Revenue Service (irs.gov)

© Garrett Couts 2022

FEDERAL TRANSFER TAXES - OVERVIEW

! <.&3&%)B3C
! !"#$%&'(%)*+,%-%./0,%12+
! <I!:J<K – December 31, 2025
! 2026 Exemption: 
! DL6MN)*0770#+)$%")<.&3&%H$%".#+)O)0+173&0#+
! P)
! 9!!JQI6)DR)*0770#+)$%")<.&3&%H$%".#+

Source: Swipe Arrow GIF by Plaka Exei (giphy.com) © Garrett Couts 2022

FEDERAL TRANSFER TAXES - OVERVIEW

! !"#"$%&'(#)*+',,'#-./$%#01"$./%2
! Separate from and in addition to Estate Tax.

! Tax imposed:
! 1 - on transfer to person two or more generations below; and
! 2 – with value above the GST Exemption amount

! !"#$%#"&'():
! *"+",#-./0(%)& X /11#'$",#-.2"&-.3.4#"&.5 678
! Charged against the property transferred 

! Exceptions:
! Several exceptions
! Under Gift limit - $18,000 per gift – per person
! Technicalities of “gift” rules, etc. 
! Ex: Medical and Education expenses & certain Trusts 

! GST Exemption:
! Equal to the Basic Exclusion Amount (Estate, Gift, and GST Tax Unified Credit)
! $13.61 Million

Source: See 26 U.S.C.A. (IRC) §§ 2601-2663
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FEDERAL TRANSFER TAXES - OVERVIEW

! <CS
! Trust:
! For children (“D7/A&V)C#6-1&7/”) during their life
! Then to Grandchildren (“HV)C#6-1&7/”)
! Generation-Skipping Transfer & “K/0)1->'#HV)C”

! Trust or outright:
! For/to Grandchildren
! “4)1->'#HV)C” 

Source: See 26 U.S.C.A. (IRC) §§ 2601-2663 © Garrett Couts 2022

FEDERAL TRANSFER TAXES - OVERVIEW

! TAKEAWAY . . . 

! !"#                       +                          $#%&'(

Source: See 26 U.S.C.A. (IRC) §§ 2601-2663

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! TK,9H8K9

Source:USDA announces January 2022 lending rates for agricultural producers (kttn.com) © Garrett Couts 2022

FARM SUCCESSION PLANNING

Source:USDA announces January 2022 lending rates for agricultural producers (kttn.com)

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! TK,9H8K9
! Program Eligibility & Payments
! Actively Engaged in Farming

(1) Left-Hand Contributions
! Capital
! Equipment
! Land

(2) Right-Hand Contributions
! Active Personal Labor
! Active Personal Management

(3) Share of Profits & Losses
! Commensurate with contributions

(4) Contributions are at risk
! Skin in the game

(5) Exceptions
! Sharecroppers
! Landowners 
! Military
! Landlords
! Cash-Rent Tenant Rule

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! TK,9H8K9
! Left-Hand Contributions - EXCEPTIONS

! SHARECROPPERS
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FARM SUCCESSION PLANNING

! TK,9H8K9
! Right-Hand Contributions - EXCEPTIONS

! LANDOWNER EXEMPTION
NS

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! TK,9H8K9
! Left-Hand Contributions - EXCEPTIONS

! MILITARY

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! TK,9H8K9
! Other special rules

! Landlords (but not landowners)
! Same rules as any other person/entity that is not a 

landowner
! Sharecropping – land = contribution. Other 

contributions still required.

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! H/D'IJ/'
! Other special rules

! Cash-Rent Tenant Rule (Cash Lease)
! “Cash-rent tenant” means a producer who rents land from 

another producer or landowner under either of the following 
conditions: 
! for a fixed cash amount
! guaranteed crop share as the amount of the commodity to be 

paid in rent.paid in rent.

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! H/D'IJ/'
! Other special rules

! Cash-Rent Tenant Rule (Cash Lease)
! tenants who rent land for zero dollars or farm the land in 

exchange for compensation other than cash, such as:
! controlling weeds on land not owned
! barter arrangements

"producers who have use of the land and there is not a lease 
agreement in place, such as:
! individual operating land owned by his or her revocable trust
! 1 spouse operating land owned by the other spouse.

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! !"#$%&"$
! Program Eligibility & Payments
! Caps / Maximum Limits
! Cross-Collateralization Rules
! Choice of Entity
!Designated Person / Authorization
! Family Exception
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FARM SUCCESSION PLANNING

! H/D'IJ/'
! Family Exception
! “Family member” means a person to whom another member in the

farming operation is related as lineal ancestor, lineal descendant,
sibling, spouse, or otherwise by marriage.

! Rule: A person who is an adult family member shall be considered
actively engaged in farming for a joint operation composed of a
majority of who are family members, if all of the requirements in this
table are met.table are met.

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! !0"&J$2K&G21L2$K&ME-"L2=-?&'F-&1+&454:

! S. 2610 - Sen. Grassley, Chuck [R-IA] & Sherrod Brown [D-OH]
! Not the first rodeo with this one….

Source:Excuse Me Congress GIF by GIPHY News

© Garrett Couts 2022

FARM SUCCESSION PLANNING
! Summary:
! Caps:
! Retains current $125,000 cap / individual.
! NEW $250,000 cap / operation.
! NEW $75,000 / operation for marketing loan gains and loan deficiency 

payments.

! Terms:
! Revises “actively engaged in farming”
! Current: at least 1,000 hours of labor or an unquantified amount of 

“management”
! NEW: – At least 1,000 hours of labor and management in any 

combination (or 50 % of commensurate share of total farm labor and 
management requirements).

! Retains "family" (and extended family) exception

! Exemptions & Rules:
! Removes exemptions from payment limits for general partnerships.
! Peanut farmers’ special provision = X
! Crop-Share & Cash-Rent rules remain

combination (or 50 % of commensurate share of total farm labor and 
management requirements).

! Retains "fafafafafafafamilylyly" (and extended family) exception

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! My question -? …
! What about the new Corporate Transparency Act and Beneficial

Ownership Information Reporting? 
! Auditing opportunities? 

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! U#+V!3"&050$3&0+>)W%0".)V X"0%17'

! Alternative assets

! Structured Management

! Structured / Governed sales

Structured Management

Structured / Governed sales

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! !"#$%$%&'
!"#$%&&'%(#)*+,%(-+.//'012

Source:Disappear Cbs GIF by The Late Show With Stephen Colbert - Find & Share on GIPHY
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FARM SUCCESSION PLANNING

! !"#$%$%&'

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! !3"&0&0#+
! Absolute right – very few exceptions 
! No time limitation 
! Exceptions:
! Entities & Trusts

! Types:
! H%*-
! the property is sold and the revenues are divided among the co-owners

! K/AW)/0
! the land is physically divided between co-owners

! Processes:
! Partition
! - TEXAS PROPERTY CODE, Chapter 23

! Partition of Heirs Property 
! - ,-X%&#Y/)971.#6%1')')7/#79#B-)1&#617C-1';#:>'#SY6B6:T
! - TEXAS PROPERTY CODE, Chapter 23A

© Garrett Couts 2022

FARM SUCCESSION PLANNING

! '()*+*+,-
! (1) Petition
! (2) Application of Law – Standard Partition v. Heirs Partition
! (3) Appraiser
! (4) Commissioners (if necessary)
! (5) Hearing/Trial/etc.

© Garrett Couts 2022
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► 1

AGEC-PU-192
August 2023

GETTING END-OF-LIFE DOCUMENTS IN ORDER
Tiffany Dowell Lashmet1 and Karli Kaase2

1 Associate Professor and Extension Specialist–Agricultural Law
2 Student Assistant, Texas A&M University

Many people wonder what end-of-life documents they 
should have in place and whether there are forms they 
can use in order to do so. For Texas residents, there 
are actually a number of statutory forms that can 
be used for many of the end-of-life documents one 
should have in place.

This fact sheet will focus only on four basic end-of-life 
documents. There are many other considerations to 
evaluate as part of a broader estate plan for which 
statutory forms do not exist. This includes wills, trusts, 
and Transfer on Death Deeds, just by way of example. It 
is strongly recommended that everyone—particularly 
those involved in agriculture—work with an attorney to 
develop a comprehensive estate plan to transfer asset 
ownership and business operations. At a very minimum, 
this estate plan should include a will.

With that caveat, there are three end-of-life documents 
that every Texan should have in place. Do not wait until 
an emergency situation arises before getting these 
documents in place. Sitting in a hospital room is never 
the time one wants to try and figure out how to get 
these documents executed.

MEDICAL POWER OF AT TORNEY
A Medical Power of Attorney allows the person 
executing the form (the “principal”) to appoint 
another person (the “agent”) to act on the principal’s 
behalf to make medical decisions in the event the 
principal is incapacitated. For example, if a person is 
knocked unconscious and unable to make decisions 
regarding treatment or testing, the Medical Power of 
Attorney would allow the appointed agent to make 
such decisions.

It is important to carefully consider who a person 
chooses to designate as his or her agent to make 
medical decisions. Serving in this role could lead to an 
agent having to make very difficult, painful decisions, 
and ensuring someone is selected who is capable of 
making the decisions the principal would want is critical. 
Also, it is extremely important to have conversations 
with the person selected as the agent to ensure they 
understand the principal’s wishes in various potential 
situations and are willing and able to ensure those 
wishes are carried out.

In Texas, the legislature has drafted a statutory form of 
Medical Power of Attorney that is available online.

To be valid, Texas law allows a Medical Power of 
Attorney to either be signed before a Notary Public 
or in the presence of two adult witnesses. If the 
principal elects to use witnesses, there are certain 
rules with regard to who may serve in that role. One 
of the witnesses may not be the person designated 
as agent; a person related by blood or marriage; a 
person entitled to any part of the estate after death 
by will or operation of law; the principal’s physician; an 
employee of the principal’s physician; an employee of 
a healthcare facility of which the principal is a patient 
if the employee is an officer, director, partner, or 
business office employee of the facility; or a person who 
has a claim against the principal’s estate after death. 
For someone electing to execute before witnesses 
rather than a notary, it is best to use two disinterested 
witnesses if possible.
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► 2

AUTHORIZATION TO DISCLOSE PROTECTED 
HEALTH INFORMATION
Another important document to allow a person to 
make medical decisions is an Authorization to Disclose 
Protected Health Information. Essentially, this document 
allows the patient to authorize the disclosure of health 
information normally protected from such disclosure 
to identified persons. The form is simple, requiring 
only the name of the person executing, the name of 
the person to whom information may be released, 
and the identification of the types of information that 
may be released.

The Texas Attorney General’s Office has developed an 
Authorization to Disclose Protected Health Information 
form that is available online. The form just needs to be 
signed by the person executing it. There is no notary or 
witness required.

DIRECTIVE TO PHYSICIANS AND FAMILY OR 
SURROGATES (AK A ADVANCED DIRECTIVE)
An Advanced Directive provides instructions to a 
physician regarding the patient’s desire for artificial, 
life-sustaining measures to be taken in the event the 
patient is diagnosed with an irreversible or terminal 
condition. Importantly, this document only becomes 
effective upon a diagnosis where the patient is terminal 
or has an irreversible condition, which differs greatly 
from the Medical Power of Attorney discussed above 
which is effective upon incapacity. Under Texas 
law, “terminal” is defined as “an incurable condition 
caused by injury, disease, or illness that according 
to reasonable medical judgment will produce death 
within 6 months, even with available life-sustaining 
treatment provided in accordance with the prevailing 
standard of medical care.” An “irreversible condition” is 
a condition, injury, or illness that “may be treated, but 
never cured or eliminated; that leaves a person unable 
to care for or make decisions for the person’s own self; 
and that, without life-sustaining treatment provided 
in accordance with the prevailing standard of medical 
care, is fatal.”

In Texas, the legislature has drafted a statutory form 
of Advanced Directive that is available online. It may be 
signed by two witnesses, with limitations on who may 
do so noted above in the Medical Power of Attorney 
section or signed before a Notary Public.

The main consideration for a person executing an 
Advanced Directive is whether he or she wishes for 
treatments other than those needed to make the 
patient comfortable to be discontinued or withheld 
or whether the patient wants to be kept alive using 

available life-sustaining treatment. It is critical to 
communicate these wishes to family members to ensure 
that the person’s wishes are respected and followed.

What is the main difference between a Medical Power 
of Attorney and an Advanced Directive? A Medical 
Power of Attorney basically authorizes someone to 
act on the patient’s behalf in medical decision-making. 
An Advanced Directive expresses the patient’s wishes 
and requests that physicians and family members 
honor those wishes.

DURABLE POWER OF AT TORNEY
As the name suggests, a Durable Power of Attorney 
functions much like the Medical Power of Attorney, 
except it allows decisions to be made and actions to 
be taken with regard to financial assets and business 
matters rather than medical decisions. Thus, the 
principal who executes the document will appoint an 
agent to carry out financial and business matters on 
behalf of the principal. Generally, this includes the 
authority to do things like executing contracts, paying 
debts, and purchasing or selling property, although 
a principal certainly may place limits or restrictions 
on these powers.

In Texas, the legislature has drafted a statutory form of 
Power of Attorney that is available online. Texans may 
simply fill in the blanks and check the appropriate boxes 
on the form to draft a valid Power of Attorney. Once 
the Power of Attorney has been completed, it must 
be signed before a Notary Public. Witnesses are not 
sufficient for valid execution.

There are a number of decisions that a principal must 
make when completing the statutory Durable Power 
of Attorney form. First, the principal may limit any 
powers granted to the agent. Second, the principal can 
determine whether the agent will be compensated for 
his or her service. Third, if the principal appoints more 
than one agent, the principal must decide whether 
those co-agents may act independently of each other. 
Fourth, the principal must determine when the Durable 
Power of Attorney will take effect. It may either go into 
effect immediately upon signing or can go into effect 
only upon the incapacitation of the principal.

Do keep in mind that a statutory Durable Power of 
Attorney ends at death or if a court appoints a legal 
guardian for the principal. Once someone dies, there 
will have to be an executor appointed for his or her 
estate in order to take action with regard to the estate’s 
business and finances.
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RESOURCES

Medical Power of Attorney:

https://www.hhs.texas.gov/regulations/forms/advance-
directives/medical-power-attorney-mpoa

Authorization to Disclose Protected Health Information:

https://www.hhs.texas.gov/regulations/
forms/3000-3999/form-3039-authorization-disclose-
protected-health-information

Directive to Physicians and Family or Surrogates:

https://www.hhs.texas.gov/regulations/forms/
advance-directives/directive-physicians-family-or-
surrogates-living-will

Durable Power of Attorney:

https://www.hhs.texas.gov/regulations/forms/advance-
directives/statutory-durable-power-attorney-sdpoa
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1 

OVERVIEW OF NEW STATE LAWS: 
THE 2023 LEGISLATIVE SESSION 
FOR AGRICULTURE 

I. INTRODUCTION
The 88th Texas Legislature passed a number of

agricultural-related bills in 2023. From the labeling of 
“fake meat” to landowner liability, the Right to Farm to 
property taxes, a number of new laws will impact rural 
Texas landowners and their agricultural lawyers.  

II. TEXAS RIGHT TO FARM AMENDMENTS
(HB 1750, HB 2308, HB 2947)
This legislative session brough significant

amendments to the Texas Right to Farm statute. The 
statute, which was passed in 1981, serves to protect 
agricultural operations from lawsuits for nuisance by 
neighbors.  Additionally, the amended version of the 
statute contains strict limitations on what “governmental 
requirements” a city may impose on agricultural 
operations within the city limits.  

A. Statutory Amendments – Lawsuits
HB 1750 and HB 2308 included a number of

modifications to the portion of the statute protecting 
agricultural operations from lawsuits. 

1. Expanded definition of “agricultural operation” to
expressly include vegetation, forage, veterinary
services, and commercial animal sales.
The Legislature expanded the definition of

“agricultural operation” slightly to expressly include 
operations growing vegetation, forage for livestock or 
wildlife management, providing veterinary services, or 
engaged in the commercial sale of livestock, poultry, 
and other domestic or wild animals.  See Texas 
Agriculture Code Section 251.002(1).  

2. Broadened protection beyond nuisance suits.
First, the statute was amended to make clear it is a

defense not only to nuisance lawsuits, but more broadly 
to “other actions to restrain” agricultural operations.  

The scope of the Act’s protection was at issue in a 
prior case, Ehler v. LVDVD, 319 S.W.3d 817 (Tex. 
Ct. App. – El Paso 2010).  There, a plaintiff filed both 
nuisance and trespass claims when manure from a dairy 
ran onto the plaintiff’s property.  The plaintiff argued 
that the Right to Farm statute was not a defense to the 
trespass claim as only nuisance claims were mentioned 
in the statute.  The El Paso Court of Appeals rejected 
this argument, finding that the purpose of the statue was 
to protect ag operations from litigation and that allowing 
for creating pleading to avoid the statutory protections 
was not permissible.  

This 2023 statutory amendment makes clear the 
statutory defense provides more broadly to additional 
claims as well. 

3. Modified definition of “established date of
operation” and “substantial change.”
The definition of “established date of operation” is

critical to the Texas Right to Farm statute, both with 
regards to litigation and the limitations on 
regulations/requirements.  Under the amended statute, 
the established date of operation is the date on which the 
agricultural operations commenced agricultural 
operations.  See Texas Agriculture Code Section 
251.003. Previously, if there was an expansion of the 
physical facilities, there would be a new established date 
of operation for each expansion. Now, every facility has 
one clear date of commencement. 

The statute still prohibits lawsuits against an ag 
operation that has lawfully been in operation 
“substantially unchanged” for one year or more from the 
established date of operation.  See Texas Agriculture 
Code Section 251.004(a).   So, if an existing facility 
makes a “substantial change” as defined in the statute, it 
can be subject to suit for the next year following the 
substantial change.  The revised statute provides a new 
definition of “substantially unchanged” as “a material 
alteration to the operation or type of production at an 
agricultural operation that is substantially inconsistent 
with the operational practices since the established date 
of operation.”  See id.  This is an area of the revised law 
where litigation seems likely to determine how this 
definition will be applied. 

4. Imposed higher burden of proof requirement on
non-Right to Farm Act cases.
The revised statute added a provision requiring that

a person who brings a nuisance claim or other action to 
restrain an ag operation that is not prohibited by the 
Right to Farm statute must prove each element by clear 
and convincing evidence.  See id.   Thus, in a situation 
where the Right to Farm law may be unavailable (for 
example, if the defendant had not been operating at least 
one year from the established date of operation), the 
defendant will still receive some protection due to this 
higher standard of proof being imposed on the plaintiff. 

5. Maintained right of state or political subdivisions
to enforce state law.
Both the amended and prior version of the Act

provide that nothing in the statute limits the right of a 
state or political subdivision to enforce state law.  The 
prior version appeared to only apply to those laws 
necessary to protect public health, safety, and welfare, 
but the revised statute is not so limited, allowing the 
enforcement of all state laws, including enforcement 
actions by the TCEQ.  See Texas Agriculture Code 
Section 251.004(a). 378
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6. Clarified scope of potential damages.
The Right to Farm statute provides that if a plaintiff

brings an action against an ag operation that has existed 
substantially unchanged for a year or more prior to the 
action, the defendant agricultural operation may recover 
attorney’s fees and costs. See Texas Agriculture Code 
Section 251.004(b)(1).   The revised statute expressly 
states that this includes attorney’s fees, court costs, 
travel, and “any other damages found by the trier of 
fact.”  See Texas Agriculture Code Section 
251.004(b)(2).   Previously the broad “any other 
damages” language was not included. 

7. Addressed conflicts with other laws.
The statute provides that should its provisions

conflict with any other law, this chapter shall prevail. 
See Texas Agriculture Code Section 251.008. 

B. Statutory Amendments – Limitations on City
Governmental Requirements
Both HBs 2308 and 1750 made significant changes

to the provisions related to requirements that cities may 
impose on agricultural operations.  Not surprisingly, city 
requirements do not apply to agricultural operations 
outside the bounds of the city. For operations located 
within the corporate bounds of a city, the statute 
amended the language to significantly limit the 
situations in which a city requirement may apply.   

1. Expanded definition of governmental requirement.
The statute amended the definition of

“governmental requirements” to now include license 
and permit requirements along with the previously 
included list of rules, regulations, ordinances, zoning, or 
other requirements or restrictions enacted or 
promulgated by a county, city or other municipal 
corporation that has the power to enact or promulgate 
the requirement or restriction.  See Texas Agriculture 
Code Section 251.002(2). 

2. Limited circumstances when cities may regulate an
agricultural operation.
The amendments added Section 251.0055 which

limits situations where a city is allowed to impose 
requirements on agricultural operations within the 
corporate bounds of the city.  Such requirements are 
only allowed if there is clear and convincing evidence 
that the purposes of the requirement cannot be addressed 
through less restrictive means and it is necessary to 
protect persons  in the immediate vicinity of the 
agricultural operation from imminent danger of: 
explosion; flooding; infestation of vermin or insects; 
physical injury; spread of an identified contagious 
disease directly attributable to the ag operation; removal 
of lateral or subjacent support; identified source of 
contamination of water supplies; radiation; improper 
storage of toxic materials; crops or vegetation causing 

traffic hazards; or discharge of firearms in violation of 
the law. See Texas Agriculture Code Section 
251.0055(a)(1).  If a requirement falls within these 
categories, then the city must pass a resolution based 
upon a mandatory report that the requirement is 
necessary to protect public health. See Texas 
Agriculture Code Section 251.0055(a)(2) and (b). 

3. Prohibited certain requirements.
The statute also contains certain limitations on

cities related to specifically identified activities. 
First, a city may not impose a requirement that 

prohibits the use of generally accepted management 
practices as listed in the manual prepared by Texas 
A&M AgriLife Extension unless it meets the 
requirements listed in Section 215.0055(a). See Texas 
Agriculture Code Section 251.0055(c)(1).  

Second, a city may not prohibit or restrict the 
growing or harvesting of vegetation for animal feed, 
livestock storage, or forage or wildlife management, 
except the city may impose maximum heights for 
vegetation on agricultural operations if the height is 
allowed to be at least 12″ and the requirement applies 
only to portions of the operation not more than 10′ from 
a property line adjacent to a public street, sidewalk, or 
highway or neighboring property owned by someone 
else upon which there is an inhabited structure.  See 
Texas Agriculture Code Section 251.0055(c)(2) and (d). 

Third, a city may not prohibit the use of pesticides 
or other measures to control vermin or disease-bearing 
insects to the extent necessary to prevent infestation. See 
Texas Agriculture Code Section 251.0055(c)(3).  

Fourth, a city cannot require an agricultural 
operation be designated for special use tax valuation. 
See Texas Agriculture Code Section 
251.0055(c)(4).   They city may, however, require a 
person to provide a written wildlife management plan to 
establish that activities constitute an agricultural 
operation for wildlife management activities. See Texas 
Agriculture Code Section 251.0055(f). 

Fifth, a city rule regarding the restraint of a dog 
does not apply to dogs used to protect livestock on 
property that are being used for that purpose. See Texas 
Agriculture Code Section 251.0055(e). 

C. Statutory Amendments – Agricultural
improvements
The Right to Farm law provides that an owner,

lessee, or occupier of agricultural land is not liable to the 
state, governmental unit, or another owner of 
agricultural land for the construction or maintenance of 
an agricultural improvement if the construction is not 
expressly prohibited by statute or governmental 
requirement at the time it is built.  HB 1750 amended 
this language to narrow the scope of governmental 
requirements that can prohibit agricultural 
improvements to only those adopted in accordance with 379
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Section 251.005.  See Texas Agriculture Code Section 
251.006(a).   Further, the law provides that any such 
improvement is not a nuisance or subject to lawsuit or 
injunction.  This section does not prohibit the 
enforcement of a state or federal statute. See Texas 
Agriculture Code Section 251.006(b). 

HB 2308 changed a couple of definitions within 
this section as well.  First, “agricultural land” now 
includes not only land that qualifies for agricultural use 
appraisal, but any land on which agricultural operations 
exist or take place.  Second, the definition of agricultural 
improvement was modified to now also include arenas, 
and storage or maintenance of implements used for 
management functions and equipment necessary to 
carry about agricultural operations. See Texas 
Agriculture Code Section 251.006(c). 

D. Generally Accepted Practices Manual
The Legislature, in HB 1750, instructed Texas

A&M AgriLife Extension to draft a manual identifying 
generally accepted agricultural practices and indicating 
which of those practices do not pose a threat to public 
health. See Texas Agriculture Code Section 
251.007.  That manual was released in February 2024 
and is available on the Texas A&M AgriLife Extension 
website.  

E. Texas Right to Farm Statute Summary
In light of the amendments discussed above, a

complete summary of the current Texas Right to Farm 
statute may be helpful.  

The Texas Right to Farm Act can really be divided 
into three sections: (1) protection from lawsuits by other 
persons/entities; (2) protection from regulations 
prohibiting improvements; and (3) protection from other 
local regulations. 

1. Protection from Lawsuits by Other
Persons/Entities
In order to successfully prove the Right to Farm

defense applies, a plaintiff must show two key elements: 
(1) there is an agricultural operation; (2) it has been in
operation substantially unchanged for a year or more
prior to the date of the lawsuit.

a. Agricultural Operations
The Texas Right to Farm Act applies to all

“agricultural operations,” which are defined by statute 
to include cultivating the soil; producing crops or 
growing vegetation for human food, animal feed, 
livestock forage, forage for wildlife management, 
planting seed, or fiber; floriculture; viticulture; 
horticulture; silviculture; wildlife management; raising 
or keeping livestock or poultry, including veterinary 
services; and planting cover crops or leaving land idle 
for the purpose of participating in any governmental 
program or normal crop or livestock rotation procedure.  

See Texas Agriculture Code Section 251.002(1). Texas 
courts have also found grain handling facilities to be 
considered an agricultural operation under this Act.  See 
Cal-Co Grain Co., Inc. v. Whatley, 2006 WL 2439973 
(Tex. Ct. App. – Corpus Christi Aug. 24, 
2006)(unreported opinion). 

b. Timing Requirement
The Right to Farm Act may only be used as a

defense if the operation has been in operation 
substantially unchanged for a year or more prior to the 
lawsuit being filed. See Texas Agriculture Code Section 
251.004(a).   If, however, an operation does undergo a 
“substantial change,” then it must operate for at least a 
year before being able to qualify for the Right to Farm’s 
protections. The operation’s established date of 
operation is the date on which an agricultural operation 
commenced agricultural operations. See Texas 
Agriculture Code Section 251.003.  A “substantial 
change” is defined as “a material alteration to the 
operation or type of production at an agricultural 
operation that is substantially inconsistent with the 
operational practices since the established date of 
operation.” See Texas Agriculture Code Section 
251.004(a).  It remains to be seen how courts may 
interpret and apply these provisions and what may 
constitute a substantial change. 

c. Types of Claims Affected
The Right to Farm statute applies a defense to

nuisance claims and to “any other action to restrain an 
agricultural operation.” See id.  For example, if a 
neighbor brought a trespass suit, the statute would now 
expressly be an available defense to that claim. 

d. Burden of Proof
Assuming a plaintiff does file a lawsuit against an

agricultural operation that is not prohibited by the Right 
to Farm Act, they still face an increased burden of proof. 
A person who brings a nuisance action or other action to 
restrain an agricultural operation that is not prohibited 
by the Right to Farm Act must establish each element 
by clear and convincing evidence. See id. 

e. Exceptions to Limitations/Applicability
The Texas Right to Farm Act is not unlimited. The

statute expressly states it does not serve to protect an 
agricultural operation, which is conducted in violation 
of federal, state, or local law. See Texas Agriculture 
Code Section 251.004(c). 

f. Attorney Fee Provision
Under the Texas Right to Farm Act, if a plaintiff

brings suit against an agricultural operation that existed 
more than one year prior to the date of the lawsuit or the 
prohibition on bringing such actions, an agricultural 
operation is entitled to recover reasonable attorney fees 380
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and costs related to defending the action.  See Texas 
Agriculture Code Section 251.004(b). 

2. Agricultural Improvements
The Texas Right to Farm statute prohibits

limitations on certain agricultural improvements. The 
statute provides that an owner, lessee, or occupier of 
agricultural land is not liable to the state, a governmental 
unit, or the owner, lessee, or occupant of other 
agricultural land for the construction or maintenance on 
the land of an agricultural improvement if such 
construction or maintenance is not expressly prohibited 
by statute at the time the improvement was constructed. 
See Texas Agriculture Code Section 251.006(a). 

A couple of key definitions explain the scope of 
this provision. First, “agricultural land” includes any 
land the use of which qualifies for special use tax 
valuation (agricultural use) under Chapter 23, 
Subchapter C of the Texas Tax Code and any other land 
on which agricultural operations may exist or take place. 
See Texas Agriculture Code Section 
251.006(c)(1). Second, “agricultural improvements” are 
defined to include pens, barns, corrals, fences, arenas, 
and other improvements designed for sheltering, 
restriction, or feeding of animals or aquatic life, storage 
of produce or feed, or storage or maintenance of 
implements used for management functions or 
equipment necessary to carry out agricultural 
operations. See Texas Agriculture Code Section 
251.006(c)(2). 

Importantly, this provision of the statute does not 
prohibit the enforcement of state or federal statutes. See 
Texas Agriculture Code Section 251.006(b). 

3. Effect of Governmental Requirements
The Right to Farm Act places limitations on when

local governments may place restrictions on agricultural 
operations. 

a. Political Subdivisions Other than a City
For political subdivisions other than a city, the rule

is relatively straightforward. A requirement applies to 
an agricultural operation that was established after the 
effective date of the requirement but does not apply to 
an agricultural operation that was established before the 
effective date of the requirement.  See Texas Agriculture 
Code Section 251.005(b).  Further, a governmental 
requirement applies to an agricultural operation if it was 
in effect prior to this statutory chapter being passed in 
1981. See id. 

b. Cities
For cities, the requirements are much more

complex. A city may not apply to any agricultural 
operation beyond its own corporate bounds. See Texas 
Agriculture Code Section 251.005(c).  For agricultural 
operations located within the bounds of a city, stringent 

limitations on requirements that cities may impose 
apply. 

A city may not impose a governmental requirement 
on an agricultural operation located within its bounds 
unless there is clear and convincing evidence that the 
purposes of the requirement may not be addressed 
through less restrictive means and the requirement is 
necessary to protect persons who reside in the 
immediate vicinity or persons on public property in the 
immediate vicinity of the agricultural operation from 
imminent danger of: explosion; flooding; infestation of 
vermin or insects; physical injury; spread of an 
identified contagious disease directly attributable to the 
ag operation; removal of lateral or subjacent support; 
identified source of contamination of water supplies; 
radiation; improper storage of toxic materials; crops or 
vegetation causing traffic hazards; or discharge of 
firearms in violation of the law. See Texas Agriculture 
Code Section 251.0055(a). 

The city must pass a resolution based on a 
mandatory report that the requirement is necessary to 
protect public health.  See Texas Agriculture Code 
Section 251.0055(a)(2). The report must be prepared  by 
the city health officer or a consultant and contain the 
following: (1) identification of health hazards related to 
the agricultural operation; (2) determination of the 
necessity of the regulation and the manner in which the 
agricultural operation should be regulated; and (3) 
determination of the regulation will restrict or prohibit a 
generally accepted agricultural practice identified in the 
manual prepared by Texas A&M AgriLife Extension 
Service. See Texas Agriculture Code Section 
251.0055(b).  If the report does recommend a regulation 
that will restrict the use of a generally accepted 
agricultural practice that the manual indicates does not 
pose a threat to public health, the report must explain 
why this recommendation is made. See id. 

Lastly, the Right to Farm Act lists certain 
limitations on specific types of laws that cities may not 
impose. First, a city may not prohibit the use of a 
generally accepted agricultural practice listed in the 
manual prepared by Texas A&M AgriLife Extension 
Service unless each of the steps discussed above related 
to findings and a health official report are followed. See 
Texas Agriculture Code Section 251.0055(c)(1). 
Second, a city may not restrict the growing or harvesting 
of vegetation for animal feed, livestock forage, or forage 
for wildlife management, except that the city may 
impose a maximum vegetation height that applies to 
agricultural operations only if the maximum height is at 
least 12 inches and the requirement only applies to 
portions of the agricultural operation located less than 
10 feet from a property boundary adjacent to a public 
sidewalk, street, highway, or property that is owned by 
another person and contains an inhabited structure. See 
Texas Agriculture Code Section 251.0055(c)(2) and (d).  
Third, a city may not prohibit the use of pesticides or 381
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other measures to control vermin or disease-bearing 
insects to the extent necessary to prevent an infestation. 
See Texas Agriculture Code Section 251.0055(c)(3).  
Fourth, a city may not require an agricultural operation 
be designated for agricultural use, open space, or 
wildlife management property tax valuation. See Texas 
Agriculture Code Section 251.0055(c)(4).  Finally, a 
city may not impose a restraint of dog requirement on 
agricultural operations with dogs used to protect 
livestock on property controlled by the property owner 
while the dog is being used for the purpose of protecting 
livestock. See Texas Agriculture Code Section 
251.0055(e). 

III. TEXAS RIGHT TO FARM 
CONSTITUTIONAL AMENDMENT (HJR
126)
In addition to the statutory Right to Farm

amendments, there was also a House Joint Resolution 
that allowed Texas voters to decide whether the right to 
farm added to the Texas Constitution.   

The specific language of the HJR was as follows: 

SECTION 1.  Article I, Texas Constitution, is 
amendment by adding Section 36 to read as 
follows: 

Section 36.  (a) The people have the right to 
engage in generally accepted farm, ranch, 
timber production, or wildlife management 
practices on real property they own or lease.  
(b) This section does not affect the authority
of the legislature to authorize by general law:
(1) a state agency or political subdivision to
regulate where there is clear and convincing 
evidence that the law or regulation is 
necessary to protect the public health and 
safety from imminent danger; or 
(2) a state agency to regulate to prevent a
danger to animal health or crop production.

SECTION 2. This proposed constitutional 
amendment shall be submitted to the voters at 
an election to be held November 7, 2023.  The 
ballot shall be printed to provide for voting for 
or against the proposition:  “The constitutional 
amendment protecting the right to engage in 
farming, ranching, timber production, and 
wildlife management.” 

This proposed amendment was Proposition 1 on the 
November 2023 ballot and passed overwhelmingly with 
79% of the vote. See Texas State Law Library, Texas 
Voters Approve 13 New Constitutional Amendments, 
available at 
https://www.sll.texas.gov/spotlight/2023/11/texas-
voters-approve-new-constitutional-amendments/. 

There are many questions remaining about the 
scope of this Constitutional right and how it may be 
interpreted by courts.  

IV. ADDITIONAL LIMITATION ON LIABILITY
FOR AGRICULTURAL LANDOWNERS (HB
73)
The Legislature passed amendments to the Texas

Civil Practices and Remedies Code Section 75.006 
addressing some very real-world issues facing 
landowners related to landowner liability.  

A. Prior Version
Previously, Section 75.006 provided protection to

landowners in certain scenarios.  First, landowners were 
not liable for damages arising from an incident caused 
by livestock due to the act or omission of a firefighter or 
peace officer who entered the property with or without 
permission.  Second, landowners, lessees and occupants 
were not liable for any damage or injury to any person 
arising from the actions of a peace officer or federal law 
enforcement officer who entered agricultural land with 
or without permission.  Finally, landowners were not 
liable for damages caused by the actions of an individual 
who entered or caused another person to enter 
agricultural land without permission from the owner, 
lessee, or occupant. The statute did not, however, protect 
a landowner, lessee, or occupant of land for any damage 
or injury arising from willful, wanton, or grossly 
negligent conduct. 

B. Amendments
The Texas Legislature made a number of

amendments to the statute to expand the protection for 
landowners.  

First, the amendments made clear that all 
provisions apply not only to landowners, but also to 
lessees of land. See Texas Civil Practice and Remedies 
Code Section 75.006(b).  

Second, the amendments stated that the limited 
liability applies regardless of whether the damage or 
injury occurs on the landowner’s or lessee’s property or 
elsewhere. See id. 

Third, the statute significantly expanded the 
situations in which the protections apply. Landowners or 
lessees are not liable for damages or injuries caused by 
the following: (1) an act or omission of a firefighter or a 
peace officer who entered the landowner’s or lessee’s 
property with or without permission (this provision 
already existed in the statute); (2) an act or omission of 
a trespasser who enters the landowner’s or lessee’s 
property (note that “trespasser” is defined as “a person 
who enters the land of another without any legal right, 
express or implied”); (3) an act or omission of a third 
party who enters the landowner’s or lessee’s property 
without the landowner’s or lessee’s permission and 
damages a fence or gate on the property, including 382
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damage caused by a vehicle or other means; and (4) 
wildlife or an act of God (note that neither “wildlife” nor 
“act of God” are defined in this Chapter). See Texas 
Civil Practice and Remedies Code Section 75.006(b) – 
(d). 

Finally, the statute provided that following any of 
these occurrences, the owner or lessee of the land on 
which the event occurred “shall cure a resulting defect 
on the land, if any, in a reasonable time.” See Texas Civil 
Practice and Remedies Code Section 75.006(f). 

C. Statutory Summary
The statute now essentially consists of five

provisions. 
First, a landowner or lessee is not liable for 

damages arising from an incident or accident involving 
livestock of the landowner or lessee, regardless of where 
the damage occurs, due to: (1) an act or omission of a 
firefighter or a peace officer who entered the 
landowner’s or lessee’s property with or without 
permission; (2) an act or omission of a trespasser who 
enters the landowner’s or lessee’s property; (3) an act or 
omission of a third party who enters the landowner’s or 
lessee’s property without the landowner’s or lessee’s 
permission and damages a fence or gate on the property, 
including damage caused by a vehicle or other means; 
and (4) wildlife or an act of God. See Texas Civil 
Practice and Remedies Code Section 75.006(b). 
“Livestock” is defined as “cattle, horses, mules, asses, 
sheep, goats, llamas, alpacas, exotic livestock, including 
elk and elk hybrids, and hogs…” See Texas Civil 
Practice and Remedies Code Section 75.006(a)(3). 

Second, a landowner, lessee, or occupant of 
agricultural land is not liable for any damage or injury 
to any person or property, regardless of where the 
damage or injury occurs, that arises from:  (1) an act or 
omission of a firefighter or a peace officer who entered 
the landowner’s or lessee’s property with or without 
permission; (2) an act or omission of a trespasser who 
enters the landowner’s or lessee’s property; (3) an act or 
omission of a third party who enters the landowner’s or 
lessee’s property without the landowner’s or lessee’s 
permission and damages a fence or gate on the property, 
including damage caused by a vehicle or other means; 
and (4) wildlife or an act of God. See Texas Civil 
Practice and Remedies Code Section 75.006(c). 

Do note that the protections of this paragraph are 
limited to “agricultural land,” whereas the prior section 
applied to all land.  “Agricultural land” is defined in this 
chapter as Texas land that is “suitable for: (A) use in 
production of plants and fruits grown for human or 
animal consumption, or plants grown for the production 
of fibers, floriculture, viticulture, horticulture, or 
planting seed; (B) forestry and the growing of trees for 
the purpose of rendering those trees into lumber, fiber, 
or other items used for industrial, commercial, or 
personal consumption; or (C) domestic or native farm or 

ranch animals kept for use or profit.” See Texas Civil 
Practice and Remedies Code Section 75.001(1).  

Third, a landowner, lessee, or occupant of 
agricultural land is not liable for any damage or injury 
to any person or property that arises from the actions of 
an individual who enters or causes another person to 
enter agricultural land without the permission of the 
owner, lessee or occupant due to: (1) an act or omission 
of a firefighter or a peace officer who entered the 
landowner’s or lessee’s property with or without 
permission; (2) an act or omission of a trespasser who 
enters the landowner’s or lessee’s property; (3) an act or 
omission of a third party who enters the landowner’s or 
lessee’s property without the landowner’s or lessee’s 
permission and damages a fence or gate on the property, 
including damage caused by a vehicle or other means; 
and (4) wildlife or an act of God. See Texas Civil 
Practice and Remedies Code Section 75.006(d).   Note, 
again, this provision applies only to “agricultural land.” 

Fourth, if damage or injury occurs from the 
conditions listed above, the owner or lessee of the land 
must cure the defect within a reasonable time. See Texas 
Civil Practice and Remedies Code Section 75.006(f). 
Thus, if a landowner fails to act reasonably in curing a 
defect such as a fence being down, for example, he or 
she may lose these statutory protections. 

Finally, the statute does not limit liability of a 
landowner, lessee, or occupant of agricultural land for 
any damage or injury arising from his or her willful, 
wanton, or grossly negligent action. See Texas Civil 
Practice and Remedies Code Section 75.006(e). 

V. “FAKE MEAT” LABELING (SB 664)
Another issue the Legislature addressed was the

labeling of cell cultured and analogue “meat” products.” 
The law amended Health and Safety Code provisions 
governing food labeling and branding to specifically 
address labeling of analogue and cell-cultured food 
products.  

A. Definitions
The SB 664 amendments to the law begin with

several important definitions.  See Texas Health & 
Safety Code Section 431.0805. 

o Analogue product:  a food product derived by
combining processed plant products, insects,
or fungus with food additives to approximate
the texture, flavor, appearance, or other
aesthetic qualities or the chemical
characteristics of any specific type of egg, egg
product, fish, meat, meat food product,
poultry, or poultry product.

o Cell-cultured product:  a food product derived
by harvesting animal cells and artificially
replicating those cells in a growth medium in
a laboratory to produce tissue.383
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o Close proximity:  immediately before or after
the name of the product; in the line of the label
immediately before or after the line containing
the name of the product, or within the same
phrase or sentence containing the name of the
product.

Additionally, the statute defines the terms egg, egg 
product, fish, meat, meat food product, poultry, and 
poultry product based upon their federal law definitions 
and expressly states that none of these include an 
analogue product or a cell-cultured product. 

B. Misbranded food  – Analogue product
The existing statute included a list of situations in

which food may be considered “misbranded.”  See 
Texas Health & Safety Code Section 431.082.  The 
amended statute now includes the following language as 
constituting misbranded food:  “an analogue product of 
meat, a meat food product, poultry, a poultry product, an 
egg product, or fish, unless its label bears in prominent 
type equal to or greater in size than the surrounding type 
and in close proximity to the name of the product one of 
the following:  (1) analogue; (2) meatless; (3) plant-
based; (4) made from plants; or (5) a similarly 
qualifying term or disclaimer intended to clearly 
communicate to a consumer the contents of the 
product.”  See id. Section 431.082(d-1).  In other words, 
an analogue product is misbranded unless it includes 
one of these 5 labeling options on the packaging in the 
manner prescribed by the Texas law. 

C. Labeling cell-cultured products
The amended statute also includes a provision

related to labeling of cell-cultured products.  See Texas 
Health & Safety Code Section 433.0415.  This requires 
cell-cultured products to be labeled in prominent type 
equal to or greater in size than the surrounding type and 
in close proximity to the name of the product using one 
of the following: (1) cell-cultured; (2) lab-grown; or (3) 
a similar qualifying term or disclaimer intended to 
clearly communicate to a consumer the contents of the 
product. 

D. Litigation
This law has been challenged in state court on

Constitutional grounds in Turtle Island Foods SPC v. 
Abbott, a lawsuit filed in the United States District Court 
for the Western District of Texas in 2023. The State of 
Texas has filed a Motion to Dismiss, but the court has 
not ruled on that motion as of the date of this paper.  

The Tofurkey Company and Plant Based Foods 
Association allege that the Texas law violates the First 
Amendment, dormant Commerce Clause, Due Process 
Clause, and the Supremacy Clause of the 
Constitution.  They claim the law “institutes an 
unreasonably burdensome and protectionist trade 

barrier that contravenes and is preempted by federal law 
and imposes vague standards” on companies selling 
plant-based/vegan products.  They also claim it imposes 
vague and unnecessary restrictions on the labeling of 
cell-cultured meat which will be labeled in accordance 
with federal statute and regulations from the USDA and 
FDA. 

The lawsuit brings several specific constitutional 
claims. 

1. Preemption
The Plaintiffs argue that the federal Food, Drug,

and Cosmetic Act expressly preempts the Texas law’s 
disclosure requirements.  Plaintiffs argue that the Texas 
law imposes disclosure requirements as a part of product 
naming that are different from or in addition to the 
federal regulations governing statements of 
identity.  Plaintiffs argue this “frustrates Congress’s 
intent to create a uniform labeling scheme so that the 
food industry can market and label products efficiently 
in all 50 states in a cost-effective manner.” Plaintiffs 
claim the Texas law will create and contribute to a 
patchwork of separate and potentially conflicting 
labeling requirements for products in different states and 
frustrate plant-based producers’ ability to comply with 
state and federal requirements. 

2. Violation of Supremacy Clause
Similar to the preemption argument, the Plaintiffs

claim that the Texas law conflicts with the Food, Drug, 
and Cosmetic Act and “impedes the accomplishment 
and execution of the full purposes and objectives of 
federal law.” 

3. Violation of the dormant Commerce Clause –
Discrimination
The Plaintiffs contend that the Texas law

discriminates against out-of-state producers of meat 
products in violation of the dormant Commerce Clause. 
They claim that the Texas law has a discriminatory 
purpose, namely, to protect in-state Texas animal-based 
meat producers from out-of-state plant-based and cell-
cultivated meat producing competitors.   They claim the 
vast majority of plant-based and cell-cultured producers 
are outside of Texas, meaning the Texas law operates as 
“an impermissible protectionist trade barrier, blocking 
the flow of goods in interstate commerce unless out-of-
state producers comply” with the Texas law’s 
requirements. They claim that the Texas law’s labeling 
requirements impose significant burdens on producers 
and interferes with interstate commerce. 

Further, the Plaintiffs argue Texas has no 
legitimate interest in protecting consumers from 
confusion through the Texas law because consumers are 
not confused by current practices. They claim there is 
no non-biased, empirical evidence to show that 
consumers are confused by current marketing and 384
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labeling of plant-based products, let alone evidence to 
show the Texas law’s requirements would prevent any 
such confusion. Additionally, Plaintiffs claim, there are 
already federal regulations to ensure product names are 
truthful and not misleading such as requiring statements 
of identity on principal display panels. 

4. Violation of the dormant Commerce Clause –
Excessive Burden
Next, Plaintiffs claim that the Texas law imposes

unreasonable burdens on interstate commerce that are 
“clearly excessive in relation to any legitimate local 
benefits.”  They claim that compliance with the Texas 
law would require “extensive and costly changes to 
plant-based meat products’ marketing and labeling 
practices.”  They estimate millions of dollars in changed 
marketing and packaging costs alone and claim there 
may be even more in lost market access and decreased 
sales. They also claim that the Texas law “may cause 
selling plant-based meat products to become cost-
prohibitive nationwide and may prevent fledgling 
companies from reaching financial solvency.” 

Plaintiffs allege the Texas law “presents out-of-
state producers with a host of unpalatable choices: (1) 
choose to continue to have products sold in the State of 
Texas as packaged, at a substantial risk of ruinous 
liability; (2) design, produce, and distribute different, 
specialized marketing and packaging for products 
destined for Texas, creating a logistical nightmare in 
distribution channels that service neighboring states or 
with online retailers that reach Texas consumers; (3) 
change the entirety of their marketing packaging 
nationwide to comply with the Texas law, at 
considerable expense; or (4) refrain from marketing or 
selling products in Texas at all, including in non-Texas 
media markets and on online sales platforms that may 
reach Texas consumers, which may be practically 
impossible given the nature of food distribution in the 
United States.   The result of any of these options, they 
claim, will be to decrease the  number of plant-based 
meat companies providing products to consumers, at 
higher prices, which, they claim, was “likely the Texas 
law’s true purpose.” 

These burdens, Plaintiffs argue, “clearly exceed 
any legitimate local benefit” and the law cannot be 
justified. 

5. Violation of the Due Process Clause
Plaintiffs claim that the statute is unconstitutionally

vague, thereby violating the Due Process Clause of the 
Constitution. They offer a number of examples of 
alleged vagueness including it being unclear whether the 
Texas law requires a second product name in addition to 
a product’s statement of identity and what constitutes 
“surrounding type” related to font size. 

They claim the law “fails to provide persons of 
ordinary intelligence a reasonable opportunity to 

understand when or how their product labels violate the 
Texas law.” 

6. Violation of the First Amendment
Plaintiffs claim the Texas law is a content-based

regulation of speech as it prescribes two different sets of 
rules: one for those making plant-based or cell-cultured 
products and another for all other food producers 
including animal producers.  The law, they claim, favors 
animal producers and targets plant-based/cell-cultured 
producers for disfavored treatment.  Plaintiffs allege the 
required disclosures are unreasonably burdensome and 
that there is no substantial interest served by the Texas 
law. 

7. Declaratory Judgment
Finally, the Plaintiffs seek a number of declaratory

judgments from the court depending on the court’s 
decision in the case.  For example, should the court 
determine that the Texas law does not prohibit 
Tofurkey’s labels or those of other plant-based meat 
producers because their conduct complies with the law, 
they seek a judgment declaring so.  Other requested 
declarations should the court find they exist include that 
the Texas law does not require disclosures different 
from or in addition to federal law, that the Texas law 
requires disclaimers in the same size and prominence in 
the name of the product, that the name of the product is 
synonymous with “statement of identity” under federal 
law, and that the Texas law does not apply to marketing 
or advertising materials. 

8. Relief
Plaintiffs request the law be declared

unconstitutional, both preliminary and permanent 
injunctive relief, declaratory relief, attorney’s fees and 
costs, and any other relief the court deems proper. 

VI. PROGRAM TO COMPENSATE
LANDOWNERS FOR PROPERTY DAMAGE
FROM CRIMINAL ACTIVITY (SB 1133)
The Legislature instructed the Attorney General to

create a landowner compensation program for damage 
caused to agricultural land cause either by a trespasser 
as a result of arson, criminal mischief, reckless damage 
or destruction, graffiti, or damaging railroads or critical 
infrastructure that was committed in the course or 
furtherance of a border crime or by law enforcement in 
response to a trespasser who was engaged in a border 
crime.  See Texas Code of Criminal Procedure Section 
56C.003. For purposes of this statute, “agricultural 
land”’ is defined as land the use of which qualifies for 
appraisal based on agricultural use pursuant to the tax 
code.  See Texas Code of Criminal Procedure Section 
56C.001(1). A “border crime” is defined as conduct 
constituting an offense under certain statutes (controlled 
substances, human smuggling, evading arrest, or human 385
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trafficking) and involving transnational criminal 
activity.  See Texas Code of Criminal Procedure Section 
56C.001(2).  

The Attorney General will establish rules and 
criteria for the program.  See Texas Code of Criminal 
Procedure Section 56C.003(b).  The maximum amount 
awarded per incident is $75,000.  See Texas Code of 
Criminal Procedure Section 56C.003(b)(4). 
Importantly, compensation may not be awarded unless 
the damage is documented in a written law enforcement 
report by an agency as having occurred in connection 
with a border crime.  See Texas Code of Criminal 
Procedure Section 56C.003(c).   

This program is a “payer of last resort” for 
qualifying real property damage.  See Texas Code of 
Criminal Procedure Section 56C.006(a).  This means 
that compensation shall not be awarded if the applicant 
is eligible for reimbursement from another source such 
as an insurance contract or a state, local, or federal 
program and the landowner failed to seek such 
reimbursement.  See Texas Code of Criminal Procedure 
Section 56C.006(b).  

This Act took effect on September 1, 2023, and 
expires on the second anniversary of the date that all 
money appropriated for the program has been expended. 
See Texas Code of Criminal Procedure Section 56C.007. 

VII. USE OF WEAPONS IN NAVIGABLE
STREAM (SB 1236)
Senate Bill 1236 changed the law as it relates to the

use of weapons in navigable streambeds.  The prior 
version of this statute, Texas Parks and Wildlife Code 
Section 284.001 applied only to ten counties (Dimmit, 
Edwards, Frio, Hall, Kenedy, Llano, Maverick, Real, 
Uvalde, and Zavala).  The amended statute limits the use 
of firearms in navigable streambeds statewide. 

A. Definitions
Chapter 1 of the Texas Parks and Wildlife Code

defines the following terms in Section 1.014(a): 

• Archery equipment:  a longbow, recurved bow,
compound bow, or crossbow.

• Firearm:  “any device designed, made, or adapted
to expel a projectile through a barrel by using the
energy generated by an explosion or burning
substance or any device readily convertible to that
use.”

• Navigable river or stream: “a river or stream that
retains an average width of 30 or more feet from
the mouth or confluence up.”

B. Prohibition
A person may not discharge a firearm or shoot an

arrow from any kind of bow if the person is located in 
or on the bed or bank of a navigable river or stream at 

the time the firearm is discharged or the arrow is shot 
from the bow.  Similarly, a person may not discharge a 
firearm or shoot an arrow from any kind of bow if any 
portion of the ammunition discharged or arrow show 
could physically contact the bed or bank of a navigable 
river or stream.  See Texas Parks and Wildlife Code 
Section 1.014(b).  

C. Exceptions
This section does not apply in a number of

situations, meaning that in the circumstances listed 
below, the prohibition on discharging a firearm or 
shooting an arrow does not apply to: 

• An individual acting within the scope of his or her
duties as a peace officer or department employee;

• The discharge of a shotgun loaded with
ammunition that releases only shot when
discharged;

• An individual engaging in fishing using archery
equipment in compliance with requirements
listed in the statue;

• The discharge of a firearm during the legal taking
of an alligator; or

• The discharge of a firearm from the bed or bank
of a navigable river to take a venomous snake or
indigenous rodent by the owner of the land
adjacent to or through which the navigable stream
runs or that owner’s agent. See Texas Parks and
Wildlife Code Section 1.014(c).

Do note that this law does not prohibit the ability of a 
license holder to carry a handgun as authorized by Texas 
law.  See Texas Parks and Wildlife Code Section 
1.014(d). 

D. Punishment
A person violating this statute commits a Class C

Parks and Wildlife misdemeanor. See Texas Parks and 
Wildlife Code Section 1.014(f). 

VIII. CONTINUATION OF OPEN SPACE
VALUATION FOR LAND TRANSFERRED
TO SURVIVING SPOUSE (HB 2354)
While House Bill 2354 is extremely short, it

provides an important provision related to property 
taxes when land is transferred to a surviving spouse. 
Specifically, it provides that “ownership of land is not 
considered to have changed if ownership of the land is 
transferred from the former owner to the surviving 
spouse of the former owner.”  See Texas Tax Code 
23.54(e-1). While a new landowner is generally required 
to file an application to continue receiving open space 
tax valuation, this amendment expressly provides that 
when land is transferred to a surviving spouse, a 
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“change in ownership” has not occurred and a new 
application is not required.    

IX. LATE APPLICATIONS FOR OPEN-SPACE
VALUATION FOLLOWING DEATH OF
LANDOWNER (SB 1191)
The legislature also addressed late-filed

applications for open-space valuation following the 
death of a landowner in Senate Bill 1191.   

A chief appraiser is required to accept and approve 
or deny an application for open space valuation even 
after the filing deadline if:  (1) the land that is the subject 
of the application received open space valuation the 
prior year; (2) the ownership of the land changed as a 
result of the death of the owner during the previous tax 
year; (3) the application is filed not later than the 
delinquency date for the taxes on the land for the year 
the application is filed; and (4) the application is filed 
by the surviving spouse or surviving child of the 
decedent, the executor or administrator of the estate of 
the decedent, or a fiduciary acting on behalf of the 
surviving spouse or surviving child.  See Texas Tax 
Code Section 23.541(a-1).  Further, the 10% late fee 
typically assessed against approved applications does 
not apply in these circumstances.  See Texas Tax Code 
Section 23.541(b).   

X. ADDITIONAL BILLS
Two additional bills, while not specifically

agricultural-related, are important for practitioners to be 
aware of.   

First, HB 19 created a new specialty court system 
called Business Courts. 

These courts, with judges appointed by the 
Governor, will offer alternative venues for parties 
seeking to resolve certain actions exceeding $5 million 
and falling within certain general categories of claims: 

• Corporate governance and derivative
proceedings;

• Actions by an organization or owner against he
organization or owner concerning an act or
omission by the owner in their organizational
capacity;

• Actions against an owner, controlling person, or
managerial officer for breach of duty owed to the
organization;

• Actions seeking to hold the owner or governing
person of an organization liable for an obligation
of the organization;

• Certain state and federal securities-related actions
against an owner, controlling person, or
managerial official; and

• Actions arising out of the business organizations
code.

For claims in which the amount in controversy exceeds 
$10 million, the Business Courts will have jurisdiction 
in only the following situations: 

• Actions arising out of a qualified transaction
(defined by statute);

• Contractual or commercial transactions in which
the parties agreed the Business Courts have
jurisdiction (except insurance contracts); and

• Actions by an organization arising out of a
violation the Finance Code or Business and
Commerce Code.

These Business Courts will have concurrent jurisdiction 
with the district courts in such disputes. The idea is that 
this court system will provide a more efficient venue for 
large, complex business disputes.  These courts will 
officially be created September 1, 2024.  

Second, HB 2127, the “Texas Regulatory 
Consistency Act” or more commonly known as the 
“Death Star Bill” prohibits Texas cities and counties 
from enacting local ordinances, orders, or rules that 
exceed or conflict with certain Texas codes (agriculture, 
business and commerce, finance, insurance, labor, 
natural resources, occupations, and property), unless 
expressly allowed by another statute.  

Several Texas cities filed suit challenging the 
statute as unconstitutional.  In August 2023, a Travis 
County judge agreed, holding the law unconstitutional.  
The State appealed the ruling to the Austin Court of 
Appeals and took the position that given the appeal, the 
law went into effect as written on September 1, 2023. 
Briefing on the appeal was completed in March 2024, 
but no ruling has been issued as of the date this paper 
was completed.  
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